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East Grinstead: Application for a Definitive Map Modification
Order (Application No: 2/08) to add to the Definitive Map
and Statement for East Grinstead a footpath from London
Road along Rice’s Hill to Cantelupe Road in East Grinstead. 

Report by Head of Legal Services

Executive Summary
The application, made under the provisions of Section 53 of the Wildlife
and Countryside Act 1981, has been submitted by Mr. C. Rolley, Clerk to
East Grinstead Town Council and seeks to modify the Definitive Map and
Statement for East Grinstead by adding a footpath from London Road
along Rice’s Hill to Cantelupe Road in East Grinstead. 

All evidence in respect of this claim is available for inspection in the
Members’ Room prior to the meeting.

Conclusions

1. In the absence of conclusive archival evidence or of dedication at
Common Law, the application has been considered under Section
31 of the Highways Act 1980.

2. The application was submitted with 81 witness evidence forms
which testify to use of 85 witnesses of the claimed route as of right
between 1924 and 2008. 80 witnesses gave evidence that they had
used the route during the relevant 20-year period of 1987 – 2007,
71 of them for the full 20 years.

3. Although use was brought into question by an adjoining landowner
in autumn 2007 there has been no conclusive evidence submitted
prior to 2007 to suggest that use during the relevant period,
between 1987 and 2007, was challenged and therefore not as of
right. 

4. It is therefore considered that, on the balance of probability, the
relevant tests under section 53 of the Wildlife and Countryside Act
have been met.

Recommendation 

That a Definitive Map Modification Order, under Section 53 (2) in
consequence of an event specified in sub-section 53 (3)(c)(i) of the
Wildlife and Countryside Act 1981, to add a footpath from London Road
along Rice’s Hill to Cantelupe Road in East Grinstead be made. 



1. Characters and features of the route

1.1 The site of the claimed route was visited on the 17th March 2008
and 29th July 2008. The photographs taken on these site visits are
available for inspection on the display boards at the Committee.

1.2 The claimed route is marked on the plan attached to this report,
running between points A and B. 

1.3 Starting at point A on London Road the claimed route begins in
between two shops, Millets and WH Smiths, and continues up Rice’s
Hill. The width of the path here is approximately 6.2 metres and the
surface is rough broken concrete and at both sides of the claimed
path there are pavements approximately 1 metre wide each, with
the pavement on the left hand side of Rice’s Hill having steps. The
left hand side pavement breaks up and ceases approximately 17
metres up from London Road and the right hand side pavement
stops at the back of WH Smiths, approximately 28 metres up from
London Road.

1.4 A street sign denoting the claimed path to be ‘Rice’s Hill’ was
present on the left hand wall at point A on the March 2008 site visit
but not in July. Rice’s Hill does not form part of the highway
boundary but is recorded for a length of approximately 35.5
metres, from Point A, as a ‘Q’ road. The status of a ‘Q’ road is
questionable and this would explain why Rice’s Hill does not form
part of the highway boundary.

1.5 As the claimed path meets the rear area of Millets and WH Smiths
the surface remains that of broken concrete and the width widens
as there are no fences fencing off the rear of the shops. Although
there is no definable width here the usable path would remain
approximately 6.2 metres leading up from point A.

1.6 At the rear of the two shops, approximately 35.5 metres from point
A, there is a metal fence with an approximate gap of 2.7 metres
before the claimed path emerges into a car park.

1.7 As the claimed route enters the car park there is no definable
width. To the left side of the car park and running along side the
Heath & Safety Executive building there is a walk way provided for
pedestrians, which is approximately 1.5 metres wide. There is a
notice on the building wall as you approach the walk way, which
says “Pedestrians please be aware of moving vehicles. Car park in
constant use”. This would imply that pedestrians are encouraged to
use the walk way rather than the car park. The walk way continues
towards Cantelupe Road for a distance of approximately 45.3 metes
where it meets the pavement and highway and point B on the plan
attached to this report. Along the pavement outside the main
entrance to the HSE building on Cantelupe road there are concrete
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bollards with metal chains in between with gaps to allow people to
access the building and the walk way.

1.8 The entrance to the car park is closed off outside office hours by a
white steel barrier and a notice erected on the barrier which reads
“Public notice PRIVATE CAR PARK for use by HSE staff only Monday
– Friday gates will be locked after 5pm”. It would appear from this
notice that the car park is privately owned by HSE. When down and
locked this barrier does not prevent people on foot from accessing
the claimed route as there is room either side to walk around.

1.9 The approximate length of the claimed path from point A to B is 91
metres. 

2. Land ownership

2.1 Further to a Land Registry Search undertaken by the applicant the
ownership of the claimed route is unclear. The line of the claimed
path starts at London Road and goes up through Rice’s Hill and
when it reaches the car park it continues straight along the same
line until it reaches Cantelupe Road and this path at Land Registry
is unregistered. 

2.2 The applicant has served notice on WH Smith as they own the
premises on the corner of Rice’s Hill and the area at the rear of the
building but essentially their ownership is unaffected by the line of
the application route. 

2.3 The owner of the car park off Cantelupe Road and Phoenix House
(HSE building) if First Range Limited, title being registered under
title number WSX69577. However, First Range Limited do not own
the part of the claimed route which extends from the car park until
it reaches Cantelupe Road. The ownership of this area of the
claimed route remains unclear. 

2.4 First Range Limited, the adjoining landowners, including the
freeholders of Phoenix House (the HSE building) have been
consulted as part of the application’s investigation. The County
Council does not have any ownership interest in the land to which
the claimed route relates. Therefore all reasonable steps have been
taken by the County Council and applicant to establish ownership
without success.

2.5 If an Order is made to add the path to the Definitive Map and
Statement for East Grinstead the County Council would apply for a
grant of dispensation from the Secretary of State, to excuse it from
the requirement to serve notice on the owner.

3. Consultations



 
3.1 Before making a Definitive Map Modification Order, the County

Council is obliged to consult the relevant District or Borough and
Parish Councils. Consultations have also been carried out with other
interested bodies. In considering the result of the consultations,
members of the Committee are requested to bear in mind that,
when determining this application they can only take into account
evidence, which demonstrates whether or not the tests in Section
53 have been satisfied. Members are requested to refer to pages 13
to 18 of the Guide to the Law of the Rights of Way Committee.

3.2 No consultation replies were received from Mid Sussex District 
Council or the amenity societies.

4. Evidence submitted in support of the application

4.1 The application was submitted in February 2008 by East Grinstead
Town Council and is supported by 81 public evidence forms
completed by 85 witnesses. 

4.2 All 85 witnesses report to use on foot, 12 of the 85 witnesses claim
to have used the path on foot and pedal cycle and 2 out of the 85
witnesses claim to have used the path on foot and with a vehicle
from 1924 to 2008. The claim is for public footpath.

4.3 20 out of the 85 witnesses comment that in autumn 2007 WH
Smith, adjoining landowner to the right of the claimed route on
London Road, erected a metal fence across the line of the claimed
path at the rear of their premises. Use was prevented for
approximately 3 days but according to witness Henry Hadfield (who
claims use between 1978 and 1988) due to public outcry the path
was once again opened and although the metal fence remains on
site to this day, there is a gap to allow pedestrians to go through.
This interpretation of events in autumn 2007 is supported by 19
other witnesses. 

4.4 Of the 85 witnesses, 80 witnesses state that their use was not
prevented by obstructions of the claimed route, at least not until
autumn 2007. 36 of these 80 witnesses report to the existence of a
gate but state that it was available for use and unlocked. However,
5 out of the 85 witnesses report to the gate being locked
occasionally or on Christmas Day and Good Friday. Peter Robert
Cheal (who claims use between 1932 and 2008) reports to a pair of
gates at the top of Rice’s Hill always open but locked on Christmas
Day and Good Friday, and Sarah Talbot (who claims use between
1975 and 2008) states that there was a wooden gate in the 1990’s
that was occasionally locked with wooden fence

4.5 Only 2 of the 85 witnesses remember notices along the claimed
route. Richard Lunnis, who claims use between 1980 and 2008,
states that when Rice Bros (a farm equipment business in Rice’s
Hill) were still in business, they erected a notice to the effect that
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the path was not a public footpath but that they permitted use.
However, Mr. Lunnis does not specify when exactly this notice was
seen on site. S.R. Brand (who claims use between 1973 and 2008)
recalls a token closure of the path by Rice Bros with a notice but
does not give a date. Mrs. P. Filtness (who claims use between
1947 and 2008) states that although she was never given
permission to use the path she knew of people who had been
granted permission by the Rice family for example farmers,
smallholders and visitors to the shop on market day. Susan J. Price
(who claims use between 1980 and 2008) recalls that Rice Bros had
been in business until the mid-1980 and Mrs. M. Wood (who claims
use between 1924 and 2008) states that the Rice’s building was
demolished approximately 20 years ago. 

4.6 10 out of the 85 witnesses claim to have exercised private rights
when using the claimed path. However, even though at times these
witnesses may have used the claimed path to get to and from work,
it appears from their evidence forms that all 85 witnesses have also
used the path for recreational activities and for pleasure and in
doing so using the claimed route as a public footpath. Although
they believed they were exercising a private right at the same time,
this is not a relevant issue to the consideration of this claim and can
be properly disregarded, please refer to paragraph 7.7 below.

4.7 71 out of the 85 witnesses mark on the plans attached to their
evidence forms the same route as the application plan from London
Road to Cantelupe Road. 

5. Evidence submitted by adjoining landowners

5.1 Requisitions for Information and consultation requests were sent
out to all adjoining landowners along side the claimed route as
Rice’s Hill is unregistered land. HSE as tenant of Phoenix House
replied to state that it cannot support the claimed route on safety
grounds but provides no evidence to rebut the claim. 

5.2 A response has been received from Hammond Bale solicitors who
act on behalf of First Range Limited, the owners of the land and
buildings known as Ashdown Court, which is currently referred to as
Phoenix House, which includes the car park. First Range Limited
does not support the application on the basis that the use of the
claimed route has been permitted by licence only.

5.3 In support of their argument they rely on a lease of the premises
granted to National Westminster and two planning agreements
made under Section 52 Town and Country Planning Act 1971. It is
argued that the Section 52 Agreements, the forerunner to S.106
planning obligations, grant a right for the public to use part of their
property for parking between 8.00am and 6.00pm on Saturdays
and a right to use Rices Hill for access to that parking area and that
they were required to use their best endeavours to close to
vehicular traffic Rices Hill by provision of bollards. In respect of the



lease, it is argued that this sets out a limitation of rights of way
being pedestrian and vehicular by the landlord so that such did not
interfere with any of the buildings on the land or the use thereof so
that the exercise of such rights should not cause an obstruction.  

6. Archive and other evidence

6.1 Various maps of the area have been examined as part of the
research into this claim, including the Tithe Map for East Grinstead
and the maps in the 250 years of map making series. None of these
older maps show any indication of a footpath.

6.2 All Ordnance Survey maps for the East Grinstead area have been
examined ranging from 1873 to the modern day GIS mapping
system. Rice’s Hill is first mapped on Ordnance Survey on the 1899
2nd Edition and is shown with an obstruction across the path
approximately where the rear of WH Smith’s premises is today. The
1911 and 1931 Ordnance Survey maps show there to be no
obstacles across Rice’s Hill, instead it is shown to be a through
route from London Road to Cantelupe Road. The 1936, 1956, 1962,
1966 and 1967 Surveys show that an obstruction separates the
Eastern end of Rice’s Hill from Cantelupe Road but the rest of Rice’s
Hill remains unobstructed. Two later Ordnance Survey maps dated
1974 and 1983 show only the western end of the claimed route, as
the eastern end is not held at the record office. Both Surveys show
no obstacle at the western end. In addition, the 1983 Survey is
annotated and the path is named Rice’s Hill. The most modern
maps taken from the County Council’s GIS mapping system dated
2001 and 2007 show an obstacle of some description at the rear of
WH Smith and extending across the line of the claimed path. 

6.3 It must be noted that Ordnance Survey maps, although good at
showing what is on the ground, give no indication of status or the
existence of a public right.  

6.4 In the absence of any other documentary evidence it is therefore
necessary to rely on the user evidence provided by the applicant.

7. Consideration of claim

7.1 While the archival evidence showed the route to be first mapped in
1899, and that this records the existence of a physical route, it
cannot be considered conclusive as to the existence of a public right
of way. In such cases where user evidence is submitted, the user
evidence should be considered in accordance with criteria in Section
31 of the Highways Act 1980. The user evidence must show that
the public have enjoyed the use over the land ‘as of right’ and
without interruption for a full period of 20 years.

7.2 The 20 year period?



Under Section 31 of the Highways Act 1980, a relevant date needs
to be established. The relevant date is determined as the period
when the land has actually been enjoyed by the public as of right
and without interruption for a full period of 20 years taken back
retrospectively from the first date of challenge. Of all 85 witnesses,
none considered any event prior to autumn 2007 as a challenge to
their use of Rice’s Hill. A small percentage of the witnesses make
reference to the path being closed or used with permission of Rice
Bros, (paragraphs 4.3 to 4.5 refer), until Rice Bros closed business
and the building was demolished in the mid-1980’s, although no
precise dates have been ascertained. It appears from the evidence
forms that the first real and sufficient challenge to the public’s use
was in September/ October 2007 when WH Smith erected a metal
fence along the rear boundary of their premises and further across
the line of the claimed route. This event prompted the submission
of the DMMO application. Therefore the relevant 20 year period for
this application must be 1987 to 2007. 

7.3 As of right and without interruption?

The House of Lords has recently provided guidance on the meaning
of the phrase “as of right”. It has been confirmed that this phrase
means without force, secrecy or permission. However while it had
been thought that the users of a path had to believe they were
entitled to use the route in order for their use to be as of right, that
is no longer the case. It is irrelevant whether the users actually
knew they were not entitled to use the route or were indifferent as
to whether they could use it. What is important is that looked at
objectively they appeared to be using the path as of right.

7.4 75 witnesses have used the route between 1987 and 2007 and they
report to have used the way without secrecy, without force and
without permission up until the claimed path was temporarily closed
off in 2007.

7.5 With regard to the issue of ‘permission’ a distinction needs to be
drawn between toleration and permission. A landowner may be
aware of the use of a path but chooses to do nothing to prevent
that use. In those circumstances, even if he later makes it clear he
did not support the use of the path during the relevant period, his
actions could be regarded as toleration of the use during that
period. This means the use could still be regarded as being as of
right. However the situation would be different if the landowner
permitted the public to use the path but made clear (either
expressly e.g. by a sign or through his conduct e.g. by closing the
path occasionally) that his consent could be withdrawn in the
future. In that case the use would be with permission and not as of
right. That did not happen in this case during the relevant period
1987-2007. 



7.6 As some witnesses mentioned in their evidence forms, (paragraphs
4.3 to 4.5 refer), Rice Bros (an adjoining business) had given
permission to some people to use the way and that a gate had been
closed, perhaps with prior notice on Christmas Day and Good
Friday. However, the user evidence shows that Rice Bros vacated
Rice’s Hill in the mid-1980’s and as it has become clear from a
search at the Land Registry, the claimed path is unregistered and
therefore, it may have been the case that Rice Bros did not have
the capacity to prevent use across this path in the first instance as
they did not own the land. In any event the reported incidents
occurred outside the relevant period 1987 - 2007. 

7.7 10 out of the 85 witnesses state that they were at some point
during their use of the claimed path exercising a private right, i.e.
to get to work or go home. However, all of these witnesses used
the path for other purposes of leisure and recreation, their use was
not just restricted to getting to and from home. Therefore their use
can still be considered to be as of right under the Section 31 tests
set out under the Highways Act 1980.

7.8 The Lords in the case of Godmanchester, R (Godmanchester Town
Council) V Secretary of State (2007), said that any acts of
challenge need to be communicated to the public in order to
prevent dedication as a right of way. In this case there is no
reported overt communication to the general public that the
claimed route from London Road to Cantelupe Road was not a
public right of way between 1987 and 2007. 

7.9 The evidence submitted by First Range Limited is not considered to
evidence a legitimate intention by the owner of land not to dedicate
the claimed route. The reason being that First Range Limited do not
own the area of land over which the second half of the claimed
route runs and therefore do not have the capacity to dedicate the
claimed route as a right of way and similarly cannot show an
intention not to dedicate the claimed route as public.

7.10 There is also evidence of barriers at point B on Cantelupe Road, as
identified on the site visits. These barriers are of a typical street
furniture design erected by the Health and Safety Executive
building for the purposes of regulating the car park. The notice on
the barrier refers only to car parking and there is room to walk
around the barrier. 

7.11 Taking into account the witness evidence submitted in support of
the application dating from 1987 to 2007 and in the absence of any
overt intention not to dedicate the claimed route as public by the
owner of the land, it is considered therefore on the balance of
probability that there is sufficient user to support this claim. 



8. Crime And Disorder Act Implications

The Definitive Map Modification Order process involves the
application of legal tests, which mean that it is not possible to give
substantial weight to any effect on crime and disorder in this area.

9. Human Rights Act 1998 Implications

9.1 It is unlawful for a public authority to act in any way, which is
incompatible with a convention right. The rights, which should be
considered, are rights pursuant to Article 8, Article 1 and Protocol 1
and Article 6.

9.2 Article 8 protects the right to respect for private and family life
including an individual’s home. This is a qualified right and there
may be interference by a public authority if that authority does so
with an intention of protecting the right and freedom of others.

9.3 Article 1, Protocol 1 deals with the protection of property. Again,
this is a qualified right and interference of it may take place where
it is in the public’s interest to do so subject to the conditions
provided by law. Any interference, however, must be proportionate.
The main body of the report identifies the extent to which there is
interference with these rights and whether the interference is
proportionate.

9.4 The Committee should be aware of Article 6, the focus of which (for
the purpose of this Committee) is the determination of an
individuals civil rights and obligations. Article 6 provides that in the
determination of these rights, an individual is entitled to a fair and
public hearing within a reasonable time by an independent and
impartial tribunal. Article 6 has been subject to a great deal of case
law. It has been decided that for rights of way matters, the decision
making process as a whole, which includes the right of review by
the High Court, complied with Article 6.

Tony Kershaw
Head of Legal Services
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